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VETERANS RESOURCES NETWORK

Dear Readers,

Many have written to inquire about the last message posted which 
dealt with "Bilateral Tinnitus" which the Courts ruled may be rated 
at separate ratings of 10 percent for each ear (if you have bilateral 
tinnitus?).

WHERE TO SEND NEW INFORMATION ARGUMENTS, AND NEW CLAIMS: 

If your claim is at the Board of Veterans Appeals (BVA)? send your 
new arguments there; if at the Appeals Management Center (AMC)? send 
there, and if still at the VA Regional Office? send it there.  Send 
your information by "Certified Return Receipt Requested".

NEW CLAIMS:

If you have not filed a claim for "bilateral tinnitus", AND A 
SEPARATE RATING FOR EACH EAR? then it would be a "New Claim"; in this 
case, send it on VA Compensation and Pension form: "VA FORM 21-526". 
(Send your information by "Certified Return Receipt Requested")
to your VA regional office.

--- WHAT ARE THE EFFECTIVE FILING DATES?:

Next there was a question as to, does it apply to cases pre-1999; pre-
May 2003, or all cases which are CURRENTLY FILED?  

Until the VA changes the regulations you can file a new claim with 
your VA Regional Office. And if you have a claim at the BVA; AMC, or 
regional office you can submit the Court rulings and pleading.  Once 
the VA Secretary changes the regulations, it may not be possible.

--- WHAT TO CITE IN YOUR CASE:

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS
No. 01-623 
Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of 
Veterans Affairs, Appellee.


--- State in your claim or new arguments that:
VA General Counsel opinion Prec. 2-2003 is invalidated as far as 
bilateral tinnitus not being ratable separately in each ear, in the 
pre-June 2003 regulations.

Under Courts Conclusions III:
"Furthermore, the Court invalidates G.C. Prec. 2-2003 to the extent 
that it is inconsistent with  4.25(b) and pre-June 2003 DC 6260 as 
herein construed."

--- Also State that the VA's current regulations 38 CFR 4.87 DC 6260 
(April 2005), "note 2"; The VA Secretary has admitted that Note 2 is 
not a "substantive change", and did not change regulations; As such 
the VA Secretary may not alter regulations and circumvent Court 
rulings with a change which has not complied with the rules 
for "substantive changes" :

CITE:

Under II. Contentions on Appeal, B. Separate Tinnitus Ratings:

"Sec'y Br. at 7. As support for his assertion, the Secretary points 
to the fact that VA amended the rating schedule, effective June 13, 
2003, by adding to DC 6260 "Note 2", which provides: "Assign only a 
single evaluation for recurrent tinnitus, whether the sound is 
perceived in one ear, both ears, or in the head", 38 C.F.R.  4.87, DC 
6260 (2004). Suppl. Br. at 4. The Secretary asserts that "Note 2 did 
not change the way VA evaluates tinnitus . . . [; r]ather, the note 
was added to reflect VA's standard practice", and that "Note 2" would 
hence apply to claims filed prior to the June 2003 effective date of 
that amendment, such as in this case. Ibid. This position, according 
to the Secretary,
is consistent with VA General Counsel Precedent Opinion 2-2003 (May 
13, 2003) [hereinafter G.C. Prec. 2-2003] and VA's Supplementary 
Information contained in the preambulatory language of the proposed 
and final rule amending DC 6260, 67 Fed. Reg. 59,033 (Sept. 19, 
2002); 68 Fed. Reg. 25, 822, 25,823 (May 14, 2003). Suppl. Br. at 3-
4. According to those documents, VA does not consider Note 2 to be 
a "substantive change" but merely a clarification or "restatement" of 
that DC. As G.C. Prec. 2-2003 states:"


-- State that the VA Secretary has not complied with laws for 
making "substantive changes" when the VA inserted Note 2 into 38 
C.F.R. 4.87, DC 6260.  The VA Secretary has admitted that Note 2 is 
not a "substantive change", as such it has no effect on rating claims.

CITE:

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 
No. 01-0906
George R. Theiss, Appellant, v. Anthony J. Principi, Secretary of 
Veterans Affairs, Appellee.

Under: B. 38 C.F.R. 
 3.57(a)(1)(iii)

"Under section 553 of title 5, U.S. Code, substantive changes made by 
administrative agencies in regulations are required to comply with 
certain " notice and comment" requirements. 5 U.S.C.  553(b), (c). 
These requirements include publication of a notice of proposed 
rulemaking in the Federal Register; an opportunity for interested 
persons to comment on that notice; and, after consideration of these 
comments, publication of the final rule with a general statement of 
its basis and purpose."

-- AND LASTLY:

I hope this clarifies the issue somewhat.  And keep in mind that I am 
not an attorney nor service representative.
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