This appeal disagrees with the 

VA Decision of July 1, 2005, case number 304.2127 in the following instances:

1) The VA states that “The decision determined that bilateral tinnitus was not related to your military service, so service connection couldn’t be granted”


2) The VA, in its decision of July 1 2005, states, “We made a decision on your claim for service connected compensation received on February 17, 2005.”.


3) The VA cites “The Federal Regulations do not permit separate ratings for Bilateral Tinnitus, 38 CFR §4.87 Schedule of ratings-ear, 6260 Tinnitus, recurrent… 10, Note (2): Assign only a single evaluation for recurrent tinnitus, whether the sound is perceived in one ear, both ears, or in the head.”,


4) The VA decision of July 1, 2005, case number 304.2127, should have been made considering the ruling of  Ellis C. Smith, Appellant, v., R. James Nicholson, Secretary of Veterans Affairs, Appellee, on Remand from the U.S. Court of Appeals for the Federal Circuit.


This appeal also offers the following supporting statements.


1) VA Medical records verify that tinnitus is present in both ears..


2) The original VA decision for Tinnitus was dated July 22, 2002, and the effective date was established as December 30, 1996.

SUPPORTING ARGUMENTS
Argument – Item 1
1) The VA decision of July 1, 2005, states that “The decision determined that bilateral tinnitus was not related to your military service, so service connection couldn’t be granted.”/////////////////////////////////////////////////////////////////////////////////////

However, in the decision dated July 22, 2002, the VA did make the decision that “Service connection for tinnitus is granted with an evaluation of 10 percent effective December 30, 1996”. (See Attachment A)///////////////////////////////////////

Further, in the decision dated July 22, 2002, the VA, under the paragraph labeled “REASONS FOR OUR DECISION”, “ Service connection for tinnitus”, stated, “We granted service connection for your inferred claim of tinnitus based on medical evidence now showing that it is as least as likely as not that your tinnitus was incurred during military service.”./////////////////////////////////////////////////////////////

Further, in the decision dated July 22, 2002, the VA, under the paragraph labeled “REASONS FOR OUR DECISION”, “ Service connection for tinnitus”, stated, “We established the effective date as the date of your original informal claim”. 
 


Argument – Item 2

1) The VA, in its decision of July 1, 2005, states, “We made a decision on your claim for service connected compensation received on February 17, 2005.”.

However, my tinnitus appeal submitted on the VA Form 21-4138 was signed on  April 11, 2005. The VA Form 21-4138 was sent to the Massachusetts Veterans Services via registered mail with returned receipt requested on _______.  The date of receipt on the return receipt request from the Massachusettes Veterans Service is _________,  The date that the Service Officer Richard S. Earley, date stamped the VA Form 21-4138  as received at his office is  April 13th, 2005. ( See Attachments B, C, D, and E)

Therefore, it is impossible for the VA to have received this appeal on February 17th, 2005 when the signature date on the VA Form 21-4138 is April 11, 2005, the date on the Return Receipt Requested form is _________ , and the date stamp from the Massachusetts  Veterans  Services on the VA Form 21-4138 is April 13th, 2005.( See enclosed copies of return receipt request, registered mail forms, and the copy of the date stamp on VA form 21-4138)

In light of this error by the VA, the following reference is made to the court case, Ellis C. Smith, Appellant, v., R. James Nicholson, Secretary of Veterans Affairs, Appellee, on Remand from the U.S. Court of Appeals for the Federal Circuit, (Argued February 17, 2005 and Decided on April 5, 2005. )

 Therefore, since the VA actually received the appeal that was signed on April 11, 2005, on a date that was subsequent to the conclusion of the court case, Ellis C. Smith, Appellant, v., R. James Nicholson, Secretary of Veterans Affairs, Appellee, on Remand from the U.S. Court of Appeals for the Federal Circuit, (Argued February 17, 2005 and Decided on April 5, 2005)., this appeal falls under the ruling decided under this case. 


Argument – Item 3


1) In Reference to the VA Statement “How did we make our decision? The Federal Regulations do not permit separate ratings for Bilateral Tinnitus, 38 CFR §4.87 Schedule of ratings-ear, 6260 Tinnitus, recurrent… 10, Note (2): Assign only a single evaluation for recurrent tinnitus, whether the sound is perceived in one ear, both ears, or in the head.”, the following rebuttal is offered:

The VA decision is flawed because the VA made two errors in its decision. 

First, the VA erroneously applied the wrong date of receipt of application  (Feb 17, 2005) to the appeal, when the application was not signed until April 11th, 2005 and had to have been received by the VA after April 11th, 2005.

Secondly, the VA used rules to make its decision that had been in effect on the erroneous appeal date of  Feb. 17, 2005, but were no longer valid at the time of the correct date of the appeal (April 11, 2005.)

Thirdly, the rules regarding separate ratings for bilateral Tinnitus that were in effect after the appeal date of April 11th, 2005 would have granted separate ratings for bilateral Tinnitus to the appellant and that the VA should have used the rules that were in effect after the correct appeal date of April 11th, 2005.

To support these statements, reference is made to the court case, 
Ellis C. Smith, Appellant, v., R. James Nicholson, Secretary of Veterans Affairs, Appellee, on Remand from the U.S. Court of Appeals for the Federal Circuit, 
( Argued February 17, 2005 and Decided on April 5, 2005. ) 



To support Argument # 3, I cite the following excerpts from:
 UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS
No. 01-623 
Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of 
Veterans Affairs, Appellee.


 

VA General Counsel opinion Prec. 2-2003 is invalidated as far as 
bilateral tinnitus not being ratable separately in each ear, in the 
pre-June 2003 regulations.

Under Courts Conclusions III:
"Furthermore, the Court invalidates G.C. Prec. 2-2003 to the extent 
that it is inconsistent with  4.25(b) and pre-June 2003 DC 6260 as 
herein construed."
It is my contention that the Court held that: 
“Based on the plain language of the regulations, the Court

holds that the pre-1999 and pre-June 13, 2003 versions of [diagnostic code] 6260

required the assignment of dual ratings for bilateral tinnitus.” Veterans who filed a claim

for service connection for tinnitus in both ears, or who claimed an increased rating for

that condition, prior to June 13, 2003, may be entitled to receive combined disability

compensation based on two ten percent ratings for tinnitus. Additionally, the law does

not permit any such ratings to be reduced in the future, unless the severity of the tinnitus

is shown to have actually improved.


I also state that the court ruled that:

In regards to the VA's current regulations 38 CFR 4.87 DC 6260 
(April 2005), "note 2"; The VA Secretary has admitted that Note 2 is 
not a "substantive change", and did not change regulations; As such 
the VA Secretary may not alter regulations and circumvent Court 
rulings with a change which has not complied with the rules 
for "substantive changes" :

I also cite this portion of the case:

Under II. Contentions on Appeal, B. Separate Tinnitus Ratings:

"Sec'y Br. at 7. As support for his assertion, the Secretary points 
to the fact that VA amended the rating schedule, effective June 13, 
2003, by adding to DC 6260 "Note 2", which provides: "Assign only a 
single evaluation for recurrent tinnitus, whether the sound is 
perceived in one ear, both ears, or in the head", 38 C.F.R.  4.87, DC 
6260 (2004). Suppl. Br. at 4. The Secretary asserts that "Note 2 did 
not change the way VA evaluates tinnitus . . . [; r]ather, the note 
was added to reflect VA's standard practice", and that "Note 2" would 
hence apply to claims filed prior to the June 2003 effective date of 
that amendment, such as in this case. Ibid. This position, according 
to the Secretary, is consistent with VA General Counsel Precedent Opinion 2-2003 (May 13, 2003) [hereinafter G.C. Prec. 2-2003] and VA's Supplementary 
Information contained in the preambulatory language of the proposed 
and final rule amending DC 6260, 67 Fed. Reg. 59,033 (Sept. 19, 
2002); 68 Fed. Reg. 25, 822, 25,823 (May 14, 2003). Suppl. Br. at 3-
4. According to those documents, VA does not consider Note 2 to be 
a "substantive change" but merely a clarification or "restatement" of 
that DC. As G.C. Prec. 2-2003 states:"


I also state that the VA Secretary has not complied with laws for 
making "substantive changes" when the VA inserted Note 2 into 38 
C.F.R. 4.87, DC 6260.  The VA Secretary has admitted that Note 2 is 
not a "substantive change", as such it has no effect on rating claims.

In Reference to this statement, I cite:

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 
No. 01-0906
George R. Theiss, Appellant, v. Anthony J. Principi, Secretary of 
Veterans Affairs, Appellee.

Under: B. 38 C.F.R. 
 3.57(a)(1)(iii)

"Under section 553 of title 5, U.S. Code, substantive changes made by 
administrative agencies in regulations are required to comply with 
certain " notice and comment" requirements. 5 U.S.C.  553(b), (c). 
These requirements include publication of a notice of proposed 
rulemaking in the Federal Register; an opportunity for interested 
persons to comment on that notice; and, after consideration of these 
comments, publication of the final rule with a general statement of 
its basis and purpose."


I also cite the court’s conclusion from UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS
No. 01-623 
Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of 
Veterans Affairs, Appellee. regarding 38 CFR § 4.87  Schedule of ratings-ear,  6260  Tinnitus, recurrent… 10,  Note (2): Assign only a single evaluation for recurrent tinnitus, whether the sound is perceived in one ear, both ears, or in the head:
	III. Conclusion


Upon consideration of the parties' pleadings, oral argument, and the 
forgoing analysis, the Court reverses the December 2000 BVA decision 
that bilateral tinnitus may not qualify for two 10% ratings, one for 
each ear, and remands that matter for expeditious readjudication as 
to whether the appellant has bilateral tinnitus, and, if so, for 
assignment of a rating consistent with this opinion. Additionally, 
the Court vacates the December 2000 BVA decision with respect to the 
Board's decision to interpret "persistent" in pre-1999 DC 6260 as 
requiring an element of constancy, and remands that matter for 
readjudication and for consideration of our holding regarding 
 4.25
(b) to pre-1999 DC 6260. Furthermore, the Court invalidates G.C. 
Prec. 2-2003 to the extent that it is inconsistent with 
 4.25(b) and 
pre-June 2003 DC 6260 as herein construed. On remand, the Secretary 
will ensure expeditious appropriate further development and issuance 
of a readjudicated decision supported by an adequate statement of 
reasons or bases, see 38 U.S.C. 

 1110, 5100- 5103, 5103A, 5107, 7104
(a), (d)(1); 38 C.F.R. 
 4.25(b), 4.87, DC 6260 ( pre-1999 and pre-
June 13, 2003), all consistent with this opinion and in accordance 
with 38 U.S.C. 
 7112 (as added by the Veterans Benefits Act of 2003, 
Pub. L. No. 108-183, 
 707(b), 117 Stat. 2651, 2673) (requiring 
Secretary to "take such actions as may be necessary to provide for 
the expeditious treatment by the Board of any claim that is remanded 
to the Secretary by the Court"); see Vargas-Gonzalez v. Principi, 15 
Vet.App. 222, 225-30 (2001) (holding that section 302 of Veterans' 
Benefits Improvements Act of 1994, Pub. L. No. 103-446, 
 302, 108 
Stat. 4645, 4658, predecessor of section 7112, applies to all 
elements of claim remanded
by the Court or Board), and in accordance with all applicable law and 
regulation. See Allday, 7 Vet.App. at 533-34. On remand, the 
appellant will be free to submit additional evidence and argument on 
the remanded claims, and the Board is required to consider any such 
evidence and argument. See Kay v. Principi, 16 Vet.App. 529, 534 
(2002). A remand by this Court or by the Board confers on an 
appellant the right to VA compliance with the terms of the remand 
order and imposes on the Secretary a concomitant duty to ensure 
compliance with those terms. See Stegall v. West, 11 Vet.App. 268, 
271 (1998). A final decision by the Board following the remand herein 
ordered will constitute a new decision that, if adverse, may be 
appealed to this Court only upon the filing of a new Notice of Appeal 
with the Court not later than 120 days after the date on which notice 
of the Board's new final decision is mailed to the appellant. See 
Marsh v. West, 11 Vet.App. 468, 472 (1998).


Argument –Item 4

The VA decision of July 1, 2005, case number 304.2127, should have been made considering the ruling of  Ellis C. Smith, Appellant, v., R. James Nicholson, Secretary of Veterans Affairs, Appellee, on Remand from the U.S. Court of Appeals for the Federal Circuit.


This appeal also adds the following additional supporting arguments.


1) VA Medical records verify that tinnitus is present in both ears..

2) The original VA decision for Tinnitus was dated July 22, 2002, and the effective date was established as December 30, 1996.


It is my contention that the ruling of the Court in  [ UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS, No. 01-623, Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of Veterans Affairs, Appellee ]. applies to me because the VA decision of July 22, 2002, with an effective date of December 30, 1996, was rendered using the medical records and the VA doctor’s opinion contained within these records (dated 1996-2002) that state that the appellant has Tinitus in both ears and that these records satisfy the criteria established by the court that Veterans who filed a claim for service connection for tinnitus in both ears, or who claimed an increased rating for that condition, prior to June 13, 2003, may be entitled to receive combined disability compensation based on two ten percent ratings for tinnitus.
It is also my contention that the ruling of the Court in  [ UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS, No. 01-623, Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of Veterans Affairs, Appellee ]. applies to me because the VA decision of July 22, 2002, with an effective date of December 30, 1996, was rendered before June 13, 2003 and that this satisfies the criteria established by the court that Veterans who filed a claim for service connection for tinnitus in both ears, or who claimed an increased rating for that condition, prior to June 13, 2003, may be entitled to receive combined disability compensation based on two ten percent ratings for tinnitus.

I cite the following:



 [ UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS, No. 01-623, Ellis C. Smith, Appellant,  v. R. James Nicholson, Secretary of Veterans Affairs, Appellee ]. regarding 38 CFR § 4.87  Schedule of ratings-ear,  6260  Tinnitus, recurrent… 10,  Note (2): Assign only a single evaluation for recurrent tinnitus, whether the sound is perceived in one ear, both ears, or in the head: held that: “Based on the plain language of the regulations, the Court holds that the pre-1999 and pre-June 13, 2003 versions of [diagnostic code] 6260 required the assignment of dual ratings for bilateral tinnitus.” Veterans who filed a claim for service connection for tinnitus in both ears, or who claimed an increased rating for that condition, prior to June 13, 2003, may be entitled to receive combined disability compensation based on two ten percent ratings for tinnitus. Additionally, the law does not permit any such ratings to be reduced in the future, unless the severity of the tinnitus

is shown to have actually improved.
Thank You

Charles J. Cotnoir

